
CRIMINAL LAW 

MORE TINKERING 
WITH THEFT AND FRAUD 

Frank Quin, an Auckland lawyer 

reviews R v Wilkinson 

T he recent decision of the Court of Appeal in R v 
Wilkinson (CA 122/98; 13 October 1998) saw 
a clash of late 20th century technology - electronic 

banking - and late 19th century criminal law - the crime of 
obtaining by false pretences in s 246(2) of the Crimes Act 
1961. There proved to beno contest. In upholding the appeal 
against conviction, a full Bench held that electronically 
recorded bank credits are not “capable of being stolen” and, 
thereby, of being obtained by false pretences. The Law 
Commission has responded by proposing an urgent amend- 
ment to s 246(2), making use of language lifted directly from 
s 229A of the Crimes Act. 

In this commentary it will be asserted, first, that although 
the decision was right the Court of Appeal has unnecessarily 
imposed a questionable, and confusing, judicial gloss on 
statutory language of considerable antiquity. Secondly, that 
the Law Commission’s proposed response to Wilkinson is 
misdirected as a matter of substantive law and, in its use of 
s 229A, unsatisfactory as a matter of law reform policy. 

The decision in Wilkinson 

Wilkinson concerned appeals against conviction on a 
number of counts of obtaining by false pretences, under the 
“second limb” of this crime contained in s 246(2) of the 
Crimes Act. The appellant was a principal of a business 
which imported and distributed heavy machinery. The 
Crown’s case was that by various false representations in 
relation to inventory, he had induced finance companies to 
extend accommodation to the business. The various counts 
alleged the obtaining of specific sums of money but the 
evidence was that the accommodation had been provided 
by electronic funds transfers from the financiers’ bank ac- 
counts to the bank account operated by the appellant’s 
business. 

The “movability” issue 

Under s 246(2), it is an offence to obtain, with intent to 
defraud by means of a false pretence, possession of or title 
to “anything capable of being stolen”, or by such means to 
cause any such thing to be delivered to another person. The 
appellant’s case on appeal was that he had not obtained 
anything capable of being stolen. Inevitably, the Court of 
Appeal found that these words fall to be construed by s 217 
of the Act, which reads as follows: 

217. Things capable of being stolen Every inanimate 
thing whatsoever, and every thing growing out of the 
earth, which is the property of any person, and either is 
or may be made movable, is capable of being stolen as 
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soon as it becomes movable, although it is made movable 
in order to steal it. 

Both the majority (in a judgment delivered by Henry J) and 
Thomas J in his separate judgment held that whatever had 
been obtained by the appellant from the finance companies 
could not come within s 217 because it unequivocally re- 
quires that to be capable of being stolen a thing must be 
movable. In other words, it must be tangible. Electronic 
funds transfers undoubtedly involve proprietary interests 
which may be violated but, being chases in action, they are 
intangibles and cannot satisfy the requirement of movability. 

The “ownership“ issue 

To this point the decision is unexceptional. The prosecution 
was misconceived and the appeal should have been disposed 
of on this point alone. But the majority had already upheld 
the appeal on another ground. This was that the appellant 
already owned the thing obtained. 

In this regard, the majority held that, where a lender 
advances a loan, that which is “obtained” by the borrower 
is not something owned by the lender. Whilst the lender uses 
its own property, namely the indebtedness of its bank as 
represented by a credit balance in the lender’s bank account, 
in law the funds transfer discharges that chose (or reduces 
it pro tanto) and creates a new chose, being a debt owed to 
the borrower by its bank following the crediting of the 
borrower’s account. There is thus no transfer of a thing 
owned by the lender and, accordingly, obtained by the 
borrower. In so holding, the majority directly applied the 
analysis undertaken by the House of Lords in R v Preddy 
[1996] AC 815 (and the subject of commentary by the writer 
at [1996] NZLJ 459). 

In the view of Thomas J, the House of Lords in Preddy 
had been “inhibited by undue regard to . . . technicalities of 
the transfer process”. He preferred to recognise “the sub- 
stance of the transaction; the money began as the property 
of the lender and finished up as the property of the fraudu- 
lent [borrower]“. On that basis, and save only for the 
intangible nature of the thing obtained, Thomas J would 
have upheld the convictions. 

The judicial gloss 

As already noted, it was unnecessary for the Court of Appeal 
in Wilkinson to go into this issue at all. The appeal was 
properly, and sufficiently, disposed of on the movability 
point. By contrast, in Preddy it was critical to decide who 
owned the relevant proprietary interests generated or af- 
fected by an electronic funds transfer, because the English 
crime of obtaining property by deception expressly requires 
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that it be property “belonging to another”. But there is no relevant to the issue whether the accused is liable for viola- 
such express ingredient in s 246(2). So, to make the House tion of another person’s proprietary interest. At least as 
of Lords analysis of an electronic funds transfer directly regards theft under s 220, it is unnecessary to have some 
applicable to the facts in Wilkinson, the majority ruled that judicial gloss on the words “property of any person” ins 217 
the further requirement in s 217, namely that the thing stolen because the policy concern raised by the majority in Wilkin- 
be “the property of any person”, means in law the property son -that a person should not be liable for stealing his own 
of any person other than the accused. No prior authority property - is addressed in other parts of the statutory 
was cited for this construction (with which Thomas J im- offence. 
plicitly agreed, whilst dissenting on the legal effect of the 
funds transfer). 

Of course the offence of obtaining by false pretences 

The majority justified this judicial 
under s 246(2) is differently worded and, relevantly, does 

gloss on the footing that s 246(2), to 
not require an absence of “colour of 

which s 217 applies: 
The Court of Appeal right” or the intention to deprive an- 

is concerned only with property need not have gone 
other of a proprietary interest. Argu- 
ably, the Court of Appeal’s construction 

which is owned by another who has 
been fraudulently dispossessed of it. 

into the ownership of the words “property of any person” 
prevents a possible injustice and is per- 

A person cannot fraudulently ob- issue at all and it has missible for that reason. But quite apart 
tain, any more than steal, what is his from the lack of any authority for such 
or her own property in which no 

done so in generalities 
construction, it suggests that s 217 is to 

other person has a special interest. which are likely to be read and applied differently depend- 

It might be observed that, if some “other cause confusion and ing on whether it is theft or false pre- 

person has a special interest”, the ques- tences being charged. This is at the least 

tion is very much begged as to what was uncertainty in future unsatisfactory. 

meant by the reference to the accused’s cases Moreover, it is quite conceivable 

“own property”. The majoritv did not that a legal owner of a chattel may take 

dwell on this -point and was -similarly untroubled by any 
conceptual difficulty when later returning to the issue: 

[The Crown] submitted that Preddy was distinguishable 
because s 246 did not require the property (thing) to 
belong to another. As has already been demonstrated, 
except in limited circumstances which are not relevant 
here, that cannot be right. The thing must be capable of 
being stolen, and s 217 requires that it must be the 
property of (ie owned by) a person. The person sensibly 
must be a person other than the offender. 

So it seems the Court of Appeal was saying that the statutory 
words “which is the property of any person” in s 217 are to 
be read as meaning something like the following: 

which is the property of any person [other than the 
accused, except for cases where the accused is the owner 
but some other person also has a special interest in the 
thing, in which case the person who has the property in 
the thing may include the accused]. 

With respect, the better view is surely that the requirement 
in s 217 that a thing be “the property of any person” was 
intended to be, and should be, indifferent to the identity of 
the proprietor and, in particulaq should not exclude the 
accused. The original purpose of this “ownership” require- 
ment, reflecting the common law, was undoubtedly to pre- 
vent liability for theft (and by extension, false pretences) 
arising in the case of abandoned property or things found 
in nature, such as wild animals. This requirement has its 
origins in an age when many forms of theft were capital 
crimes so that it is understandable that the capacity for 
ownership at law should not have simply been taken for 
granted. 

action which ought to be an offence under s 246(2). With 
respect, the majority was surely on suspect ground in con- 
struing s 246(2) as applying only to the obtaining of a thing 
“which is owned by another” who is thereby “fraudulently 
dispossessed of it”. In terms, s 246(2) applies either to the 
obtaining of physical possession of the thing, regardless of 
whether ownership is obtained, or to the obtaining of a 
proprietary interest, regardless of whether possession is also 
obtained. So that, for example, s 246(2) should apply to a 
person who pledges a chattel as security for a loan and then 
deceives the pledgee into returning possession or transferring 
it to a third party. Or to a trustee who dupes beneficiaries 
into agreeing to a sale of trust assets either to the trustee or 
a third party in return for some bogus consideration. 

But with theft as defined in s 220, the question whether 
an accused has a proprietary interest in the subject matte4 
and if so the significance of that interest, is addressed in other 
ingredients of the crime. Thus, the taking or conversion must 
be “fraudulently and without colour of right” and, in its 
primary form, theft requires an intent to deprive the proprie- 
tor or person having a “special property or interest” perma- 
nently of that interest. It is these ingredients which are 
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The Court of Appeal in Wilkinson has unnecessarily 
added further complexity to what is already a difficult area 
of the criminal law. It need not have gone into the ownership 
issue at all and it has done so in generalities which are likely 
to cause confusion and uncertainty in future cases of theft 
or false pretences where an accused can assert a proprietary 
interest in the subject matter of the charge. 

The Law Commission’s response 

In its report to the Minister of Justice on the implications of 
Wilkinson, the Law Commission identified the need for 
“urgent attention” to what was thought to be a “yawning 
gap” in New Zealand’s criminal law. Namely, that the 
dishonest obtaining of bank loans by means of electronic 
funds transfer was beyond the reach of the law. And the 
Commission saw the problem extending to other electronic 
transactions, such as the wrongful use of personal identifi- 
cation numbers to access telephone bank accounts. 

The Commission’s proposal is that s 246(2) should be 
amended by the insertion of a further category of things 
which can be the subject of the crime of obtaining by false 
pretences. Using terminology lifted directly from s 229A of 
the Act, there would be liability where the false pretence 
secures “any other privilege, benefit, pecuniary advantage 
or valuable consideration”. The crime under s 246(2) would 
thus no longer be limited to tangible, and therefore movable, 
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things. This legislative response to Wilkinson would go 
further than the English Law Commission’s response to 
&eddy, which saw insertion into the Theft Act 1968 of the 
new crime of “obtaining a money transfer by deception”. In 
its report, the New Zealand commission saw “no advantage 
in confining the reform to money and banking”. Better to 
“employ the general and all-embracing terminology already 
used in s 229A”. 

for the false pretence, the accommodation would not have 
been extended. This objective could have been achieved by 
inducing the finance company to write cheques payable to 
the appellant’s business. This would have come squarely 
within the crime in s 246( 1) since the definition of the term 
“valuable security” in s 2 of the Crimes Act expressly in- 
cludes “any negotiable instrument, bill of exchange, cheque, 
or promissory note”. 

If past experience is any guide, the Law Commission’s Perhans the Crown saw a difficultv with the “valuable 
proposal will be adopted with minimal 
will be doubtless be justified as plugging 
a gap in the criminal law relating to the 
now commonplace use of electronic 
funds transfer in commerce and other- 
wise as being a useful adjunct to s 229A. 
The small amendment is thus likely to be 
seen as uncontroversial and, perhaps 
more to the point, politically attractive as 
deflecting any wider reform of the law 
with its attendant cost. 

Objections to 
the Law Commission’s 
proposal 

There are however two particular objec- 
tions to the Law Commission’s proposed 

public scrutiny. It security” ;ngredient 

Neither is there any 
novelty in electronic 
funds transfer, 
this technology having 
been employed in 
banking and commerce 
since the invention 
of the telegraph last 
ten tury! 

in the case of an electronic, and there- 
fore “paperless”, funds transfer. But it 
is arguable that this ingredient can in- 
deed be satisfied in the case of an elec- 
tronic funds transfer. The definition of 
“valuable security” is said to include 
any document evidencing title to “any 
property of any kind whatever”, from 
which two observations can be ex- 
tracted. First, the definition is not in 
terms exhaustive and could thus, 
within well settled principles of inter- 
pretation, be applied to media not oth- 
erwise coming within the word 
“document” as meaning a piece of pa- 
per:Secondly, and relevantly in the pre- 
sent context, s 246( 1) is manifestly not 

confined in application to documents evidencing title to 
tangible things. On the contrary, in the express extension of 
“valuable security” to negotiable instruments and cheques, 
the offence is particularly relevant to funds transfers. 

response to Wilkinson. The first is that it is misdirected as a 
matter of substantive law, as indeed was the Crown’s offence 
selection. The second is its use of terminology drawn from, 
and thus further validation and entrenchment of, s 229A of 
the Crimes Act: so-called “fraudulent use of a document”. 
As the writer asserted at [1996] NZLJ 330, this section is 
creating perverse law in relation to criminal liability in New 
Zealand. 

Misdirection of the 
proposed response to Wilkinson 

Undoubtedly, Wilkinson highlights a particular limitation of 
New Zealand’s law of theft and fraud. But it cannot be said 
that the decision unearths some hitherto unrecognised gap 
in the law since the confinement of ss 220 and 246(2) to 
tangible chattels was deliberate and has long been recog- 
nised. Following the common law, they are crimes which 
protect ownership of things in possession rather than things 
in action. 

Neither is there any novelty in electronic funds transfer, 
this technology having been employed in banking and com- 
merce since the invention of the telegraph last century! What 
is of course “modern” is the use of electronic media for 
storage and manipulation of the transmitted data, in place 
of paper ledgers and books of account. So the better view of 
Wilkinson is its reflection of a lack of any general reform in 
New Zealand of a criminal law first enacted over a century 
ago (by the Criminal Code Act 1893) which in concept and 
language remains tied to 19th century views of personal 
property and technology. 

In Wilkinson, the focus was exclusively on the crime of 
obtaining by false pretences under subs (2) of s 246. How- 
ever subs (1) of this section contains an entirely separate 
form of the crime, namely to induce a person, by means of 
a false pretence, to “execute, make, accept, etc . . . any 
valuable security . . . “. 

Recall that the conduct of the appellant in Wilkinson 
was aimed at obtaining loans in circumstances where, but 

NEW ZEALAND LAW JOURNAL - MARCH 1999 

But perhaps the more pertinent observation is that, if the 
Wilkinson decision must lead to a “sticking plaster” legisla- 
tive response, the focus should be the crime of obtaining by 
false pretences as defined in s 246(l) rather than the quite 
separate offence in subs (2). For as noted, it is the crime in 
subs (1) which already accommodates the fraudulent pro- 
curement of funds transfer, albeit without any express ac- 
knowledgment of late 20th century technology. 

Moreover, under s 246(l) there is no apparent need to 
identify the owner of the valuable security. In particular, the 
wording of this crime avoids the question whether an elec- 
tronic funds transfer involves a transfer of existing property 
or the creation of a new chose in action, being the issue which 
divided the Court of Appeal in Wilkinson. 

So on the one hand it can be argued that there need be 
no specific legislative response to Wilkinson at all: the 
prosecution was misconceived and should have been 
brought under s 246(l). On the other hand, any doubt 
thrown up by the decision should properly be addressed by 
the simple expedient of amending the definition of “valuable 
security” as used in the Crimes Act to expressly incorporate 
electronic entries in bank accounts, the justification being 
that electronic media within a bank computer performs the 
same function as cheques and other paper-based acknow- 
ledgments of debt. 

The extension of s 229A 

There is a further, and policy based, objection to the Law 
Commission’s proposal, in as much as it will employ termi- 
nology lifted directly from s 229A of the Crimes Act. This 
section, enacted by the Crimes Amendment Act 1973 to 
address a quite specific situation, has effectively become a 
general crime of dishonesty in New Zealand. It is nowadays 
the “crime of choice” for the Serious Fraud Office and 
agencies prosecuting so-called benefit fraud. But in its use 
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of language which, but for the requirement of “intent to 
defraud”, describes perfectly legitimate conduct, the section 
is creating perversity in the application of a criminal law 
which at its core is supposed to criminalise violations of 
proprietary interests. 

There is in the continuing use of s 229A in place of the 
traditional crimes of theft and fraud the risk of compromis- 
ing a general review of the existing law, if and when that 
might occur, which is anchored soundly in the rules of 
the civil law of property. For surely it is the protection of 
civil law rights which should be the backdrop for any 
criminal law. But s 229A is producing decisions at trial and 
on appeal which feature scant, if any, regard to the historical 
development of our law of theft and fraud as involving 
violations of proprietary interests and which turn instead on 
the views of individual Judges and juries of what is, or is 
not, “dishonest”. 

The majority in Wilkinson concluded its decision by 
observing that, whereas the convictions for false pretences 
could not stand, “the evidence would appear to support 
charges under s 229A in respect of these transactions”. This 
sentiment echoes the Court of Appeal’s decision in R v  
Butcher (CA 59/97; 30 July 1997). There, convictions under 
s 222 (theft “by failing to account”) having been overturned, 
Blanchard J observed that “It appears to all the members of 
this Court that there were before the jury all the factual 
elements for charges under s 229A”. Such now overt enthu- 
siasm for the use of s 229A may be compared with an earlier 
successful appeal against conviction under s 222, in R v  
Norris (1993) 11 CRNZ 56, where the Court of Appeal 
opted to “make no comment as to whether or not charges 
under any other sections of the Crimes Act 1961 could have 
been preferred”. 

The fact is that s 22912 is so worded that it can be applied 
to any fact situation where a document of some kind features 
in the allegedly dishonest conduct. The cases on the section 
have demonstrated, first, that human conduct of any com- 
plexity will invariably involve the use of some document and 
thus the potential for an application of s 229A and, secondly, 
that the document’s capacity to generate “benefit” for the 
accused will rarely be a triable issue. 

Indeed, the Courts have long since lost sight of the 
original rationale for s 229A - the perceived inadequacy 
of the existing penalties for theft and wrongful use of 
“value-bearing” documents such as airline tickets and credit 
cards. It is quite apparent that the promoters of s 229A, 
whilst concerned that the range of documents falling within 
these characteristics should not be unduly confined, never 
envisaged its use as an omnibus crime of dishonesty. Yet 
so far has the use of the section moved from its original 
purpose that it is now routinely applied to any form of 
written communication. Examples include invoices (R t! 
Firth [1998] 1 NZLR 513), internal office memoranda 
(R v Chapman (1997) 14 CRNZ 664) and letters to 
prospective investors in a ship salvage (R v  Baxter [1998] 
3 NZLR 144). 

Moreover; in Firth the Court of Appeal emphatically 
rejected the proposition that the expression “intent to de- 
fraud” in s 229A requires an intent to deprive another 
person of some proprietary interest or indeed of any right 
or entitlement. “Intent to defraud” was held to mean the 
same as “fraudulently”, the essence of both being “dishon- 
esty”. But there has been no cohesive attempt in New 
Zealand to grapple with the issues raised by the differing 
approaches which can be taken to the meaning of the word 
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“dishonest”. In particular, whether it is to be assessed sub- 
jectively or objectively and whether it involves questions of 
law, for determination by the Judge, or purely a question of 
fact to be left to the assessment, and disposition, of individ- 
ual juries. Liberated from any connection with a violation 
of proprietary interests, the notion of dishonesty is of un- 
limited application. 

CONCLUSION 

If the prevailing view is that our criminal law should indeed 
have such a sweeping crime of dishonesty, worded so widely 
as to gather up any conceivable conduct without being 
troubled by “technicalities”, then s 229A’s assumption of 
that role can only be applauded. Indeed, one would 
go further and unshackle the section from the need to have 
a document at all! And one could only approve the extension 
of its utility into other crimes of theft and fraud, as envisaged 
by the Law Commission with its proposed amendment 
to s 246(2). 

But if it is thought that a fundamental requirement for a 
criminal law should be certainty - at least to a reasonable 
degree - as to what is or is not criminal conduct, then s 229A 
is repugnant. By the same token, so also is the Law Com- 
mission’s proposed extension of s 229A into the crime of 
obtaining by false pretences. The Commission’s attraction 
to “general and all-embracing terminology” was interpreted 
by the media (New Zealand Herald, 22 December 1998) 
as the proposition that “It was better to be vague than 
specific in case more gaps were discovered.” Whatever the 
desirable attributes of a criminal law, vagueness is surely not 
one of them. 

There are doubtless strong arguments for and against the 
competing policy approaches. But in New Zealand, in con- 
trast to the lengthy law reform process which in England 
preceded the Theft Act 1968, there has never been a debate 
on which approach should be taken. Rather, we have opted 
for the “sweeping” approach very much by default and, it 
must be said, by virtue of the uncritical enthusiasm of our 
prosecutors and Judges for s 229A. 

Wilkinson does not expose some gap in the law 
which must be closed up. It is merely one illustration, of 
many which could be instanced, of the fact that our law 
remains tied to concepts of ownership and proprietary 
interests developed by the common law and codified in the 
19th century. 

This is not to say that there are not elements of reform 
in the Crimes Act 1961 and its predecessors. In particular, 
s 222 of the Act - transposed verbatim from the Criminal 
Code Act 1893 - was undoubtedly intended to be a crime 
of theft of purely equitable proprietary interests, for that 
reason unrecognised and unprotected by the common law’s 
perception of ownership as reposing, actually or construc- 
tively, in possession of a thing in specie. But regrettably our 
Courts have failed, by and large, to recognise the scope of 
the reform achieved by that section and in consequence the 
jurisprudence on s 222 has become mired in complexity. And 
as the recent cases of Norris, Firth and Butcher have illus- 
trated, the inherent discipline required of prosecutors and 
Courts in having to apply civil law rules of property and 
contract to the criminal law of theft and fraud can today be 
avoided by the expedient of using s 229A. 

The time has surely come for a general law reform 
initiative. The Law Commission’s proposed response to 
Wilkinson is unsatisfactory. More can reasonably and must 
be demanded of our law reformers. 0 
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